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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the Matter of

EDNA G. SCHWAB

Alleged Involuntary Bankrupt

UNITED STATES OF AMERICA—SS

No. 14,346-C

CITATION

ON
APPEAL

The President of the United States of America to

ASLAUG HANSEN, the petitioning creditor in the above

entitled involuntary proceeding in bankruptcy, GREET-

ING:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court of

Appeals for the Ninth Circuit to be holden at San Fran-

cisco within thirty (30) days from the date hereof, pur-

suant to an order allowing appeal of record in the office

of the Clerk of the above entitled Court where Helyn V.

Hawes, as Special Administratrix of the estate of Edna

G. Schwab, is the Appellant, and you are the Appellee, to

show cause, if any there be, why the judgment made and

entered herein by the above entitled Court on May 23,

1935, adjudging the above named Edna G. Schwab a

bankrupt, should not be reversed.



WITNESS the Honorable GEORGE COSGRAVE,

United States District Judge for the Southern District

of California, this 17th day of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE

[Endorsed] : Received copy of the within this 19th day

of June 1935 Wilcox & Judson m Filed R. S. Zimmer-

man, Clerk at 56 min past 11 o'clock Jun 19 1935 A. M.

By Theodore Hocke, Deputy Clerk.
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[Title of Court and Cause.]

NOTICE OF LODGEMENT OF STATEMENT OF
THE EVIDENCE

TO: ASLAUG HANSEN, Petitioning Creditor herein,

and to MESSRS. WILCOX & JUDSON, his At-

torneys :

YOU AND EACH OF YOU WILL PLEASE HERE-
BY TAKE NOTICE that Helyn V. Hawes, Special Ad-

ministratrix of the estate of Edna G. Schwab, has this

day lodged with the Clerk of the above entitled Court

her proposed Statement of the Evidence to be incorporated

in the transcript on appeal herein.

YOU AND EACH OF YOU ARE HEREBY NO-
TIFIED that on Monday, July 22, 1935, at the hour of

9:30 A. M. of said day, or as soon thereafter as counsel

may be heard, the undersigned, as Attorneys for said

Helyn V. Hawes, Special Administratrix of the estate

of Edna G. Schwab, will present said Statement of the

Evidence to the Llonorable GEORGE COSGRAVE at

his Chambers, Federal Building, Los Angeles, California,

and request said District Judge to approve the same.

Dated this 12th day of July, 1935.

BURNETT WOLFSON
GRAINGER & HUNT
By Reuben G. Hunt

Attorneys for Helyn V. Hawes, As Special Administra-

trix of the estate of Edna G. Schwab.

[Endorsed] : Received copy of the within this 12th

day of July 1935 Wilcox & Judson attorney for petition-

ing creditors Filed R. S. Zimmerm.an, Clerk at 54 min

past 2 o'clock Jul 12 1935 P. M. By F. Betz, Deputy Clerk



[Title of Court and Cause.]

APPROVED STATEMENT OF THE EVIDENCE.

Be it remembered that upon the hearing of the above

entitled matter, prior to the order of the Court rendered

and entered on May 23, 1935, granting an adjudication

herein, the following proceedings in the case were re-

viewed and considered by the Court, and the following

proceedings were had, to-wit:

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in the

above entitled proceeding against the above named Edna G.

Schwab, the act of bankruptcy being an alleged preferential

transfer by the bankrupt to Helyn V. Hawes. There-

after, and on March 12, 1930, the said Edna G. Schwab

filed therein a denial of bankruptcy, in which she opposed

an adjudication and demanded a jury trial. Thereafter,

and on August 30, 1933, the said Edna G. Schwab died.

Thereafter, and on January 16, 1934, and without any

notice after her death to any personal representative of

hers, the said opposition to adjudication was tried by the

above entitled Court in said proceeding before a jury,

and the verdict of the jury was that the said Edna G.

Schwab was a bankrupt.

Prior to said trial, Burnett Wolfson, who was the

attorney of record for the said Edna G. Schwab in the

above entitled proceeding, had notice of the date and

place of said trial and appeared at said trial and partici-

pated therein. At the time of said trial, the said Burnett

Wolfson was the attorney for Virginia Hawes, also known

as Helyn V. Hawes.



When it appeared from the evidence during the course

of the said trial that the alleged bankrupt, Edna G.

Schwab, was deceased and had died prior to the trial, the

Court inquired of the said Burnett Wolfson whether or

not it was proper to proceed with the said trial, and at

that time the said Burnett Wolfson replied to the inquiry

of the Court and proceeded with the said trial without

making any objection whatsoever on account of the fact

that the alleged bankrupt was deceased or that no notice

had been given to her heirs or legal representatives.

Upon the trial of the said action, the Court inquired

of the said Burnett Wolfson as to where the said Vir-

ginia Hawes, also known as Helyn V. Hawes, was at the

time of said trial, and the said Burnett Wolfson replied

to the Court at said time that the said Virginia Hawes,

also known as Helyn V. Hawes, was at Claremont, Cali-

fornia, and that he had notified her of the date of said

trial and he did not know why she was not present.

Thereafter, and subsequent to said trial and the verdict

of the jury, the said Virginia Hawes, also known as Helyn

V. Hawes, was appointed and qualified by the Superior

Court of Los Angeles County, California, as Special Ad-

ministratrix of the estate of said Edna G. Schwab, and

thereafter, and on February 3, 1934, the said Special Ad-

ministratrix filed in the above entitled proceeding a mo-

tion for a new trial, w^hich said motion was denied by the

Court on May 11, 1935.

Thereafter, and on May 23, 1935, a judgment was

rendered and entered in said proceeding pursuant to said

verdict of the jury adjudging the said Edna G. Schwab

a bankrupt. That Burnett Wolfson was attorney for Vir-

ginia Hawes, also known as Helyn V. Hawes, upon her



application for appointment as special administratrix of

the estate of Edna G. Schwab. That said Virginia Hawes,

also known as Helyn V. Hawes, is the daughter and heir

at law of Edna G. Schwab.

The foregoing is hereby approved as a true and complete

statement under Equity Rule No. 75 of all of the evidence

adduced at the hearing of the above entitled matter essential

to a decision of the questions presented on appeal, and IT

IS ORDERED that said approved statement of the evi-

dence be filed in the Clerk's office on this date and that

it shall thereupon become a part of the record therein for

purposes of appeal.

Dated this 17tl^ day of September, 1935.

Geo. Cosgrave

DISTRICT JUDGE.

APPROVED AS TO FORM in accordance with Equity

Rule No. 44

Wilcox & Judson,

By George A. Judson

Attorneys for Petitioning Creditor

Burnett Wolfson

Grainger and Hunt

Attorneys for Helyn V. Hawes, Special

Administratrix.

[Endorsed] : Filed Sep 17 1935 at 33 min. past 1

o'clock P. M. R. S. Zimmerman, Clerk By L. Wayne
Thomas, Deputy Clerk
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[Title of Court and Cause.]

MEMORANDUM DECISION

COSGRAVE, District Judge.

Section 8 of the Bankruptcy Act, 11 USC 26, is gen-

erally understood, I am sure, as providing that proceed-

ings in bankruptcy are carried on without regard to the

death of the bankrupt, once jurisdiction has attached. (11

USC 26, note 1) Shute v. Patterson, 147 Fed. 509, is not

authority for there service had not been made on the bank-

rupt before his death. It is the righ,t of the personal rep-

resentatives or heirs to appear if they elect, but in de-

fault of such action on their part the proceedings may be

carried on as though the bankrupt were alive.

Motion for a new trial is denied. Exception to Helyn

V. Hawes, special administratrix.

May 11, 1935.

[Endorsed]: Filed May 11 1935 at 5 o'clock p. m.

R. S. Zimmerman, Clerk, Francis E. Cross, Deputy Clerk



THURSDAY MAY 23 1935

(CALLED AT LOS ANGELES)

IN THE MATTER OF ADJUDICATIONS )

AND ORDERS OF REFERENCE IN )

BANKRUPTCY. )

The Court having duly considered the Petitions in Bank-

ruptcy filed and having determined that all the condi-

tions prescribed by law have been complied with, and that

adjudications in bankruptcy should be made; it is hereby

ordered that the Clerk make and sign Orders of Adjudica-

tion and Reference to the Referees in the cases numbered

and entitled as follows:

14,346-C Edna G. Schwab

It is further ordered that the Clerk make and sign Or-

der to File Schedules in the Matter of Edna G. Schwab,

No. 14,346-C.

Wm. P. James

UNITED STATES DISTRICT JUDGE.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA CENTRAL
DIVISION

In the Matter of )

)

EDNA G. SCHWAB, ) No. 14346-H

) in Bankruptcy.

Bankrupt. )

)

ADJUDICATION and ORDER OF REFERENCE

At Los Angeles, in said District, on May 23, 1935, be-

fore said Court in Bankruptcy, the petition of ASLAUG
HANSEN that EDNA G. SCHWAB be adjudged bank-

rupt within the true intent and meaning of the Acts of

Congress relating to bankruptcy having been heard and

duly considered, the said EDNA G. SCHWAB is hereby

declared and adjudged bankrupt accordingly.

It is thereupon ordered that said matter be referred to

R. B. TURNBULL, ESQ., one of the referees in bank-

ruptcy of this Court, to take such further proceedings

therein as are required by said Acts; and that the said

EDNA G. SCHWAB shall attend before said referee on

May 31, 1935 at his office in Los Angeles, California, at

10 o'clock a. m., and shall submit to such orders as may

be made by said referee or by this Court relating to said

matter in bankruptcy.
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WITNESS, the Honorable Wm. P. James, Judge of

said Court, and the seal thereof, at Los Angeles, in said

District, on May 23, 1935.

[Seal] R. S. ZIMMERMAN,
Clerk.

By Theodore Hocke

Deputy Clerk.

[Endorsed] : Filed May 23 1935 at 43 min. past 4

o'clock p. m. R. S. Zimmerman, Clerk Theodore Hocke,

Deputy.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the Matter of )

) No. 14346-C

EDNA G. SCHWAB, )

) ASSIGNMENTS
Alleged Involuntary Bankrupt ) OF ERROR

Now comes HELYN V. HAWES, as Special Adminis-

tratrix of the estate of Edna G. Schwab, and, in support

of her appeal from the judgment of the above entitled

Court in the above entitled proceeding made and ren-

dered therein on May 23, 1935, adjudging the above named

Edna G. Schwab a bankrupt, sets forth that the said

judgment was erroneous for the reasons hereinafter set

out and in view of the history of the case which was as

follows

:

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in

the above entitled proceeding against the above named

Edna G. Schwab. Thereafter and on March 12, 1930, the

said Edna G. Schwab filed her denial of bankruptcy in

which she opposed an adjudication and demanded a jury

trial. Thereafter and on August 30, 1933, the said Edna

G. Schwab died. Thereafter and on January 16, 1934,

and without any notice thereof to the said Edna G. Schwab

or to her counsel before her death ei^ te he¥ counsel, and

without any notice after her death to any of her heirs or

personal representatives, the said opposition to adjudication

was tried by the above entitled Court in said proceeding be-

fore a jury, and the verdict of the jury was that the said
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Edna G. Schwab was a bankrupt. Thereafter Helyn V.

Hawes was appointed and quahfied by the Superior Court

of the State of CaHfornia in and for the County of Los

Angeles as Special Administratrix of the estate of said

Edna G. Schwab, and thereafter and on February 3, 1934,

the said Special Administratrix filed in the above entitled

proceeding a motion for a new^ trial, which motion was

heard and submitted to the Court for decision, and there-

after and on May 11, 1935, the Court made and rendered

an order denying said motion for a new trial. Thereafter

and on May 23, 1935, a judgment was made and ren-

dered in said proceeding, pursuant to said verdict of the

jury, adjudging the said Edna G. Schwab a bankrupt.

The assignments of error are as follows

:

1. The said judgment of adjudication is void in that

it is based upon the verdict of a jury made after the

death of the alleged bankrupt and at the trial of an op-

position to the adjudication filed by the alleged bankrupt

prior to her death, the said trial being conducted in the

absence of and without notice to any of the heirs or any

of the personal representatives of the deceased and with-

out the Court causing the trial to be delayed imtil a per-

sonal representative of the deceased could be appointed and

qualified and be substituted in place of the deceased in the

above entitled proceeding before such trial and before the

granting or refusing of any judgment adjudging the said

Edna G. Schwab a bankrupt.

2. The said judgment of adjudication is void in that

after the verdict of the jury was rendered a personal

representative of the deceased was appointed and qualified

and entered her appearance in the above entitled proceed-

ing and filed therein a motion for a new trial based upon

(1) newly discovered evidence, material for the alleged
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bankrupt, which could not, without reasonable diligence,

have been discovered and produced at the trial; and (2)

the failure of the Court to delay the trial until a personal

representative of the deceased could be appointed and quali-

fied and be substituted for the deceased in the proceeding

and appear at the trial and conduct the same in the place

and stead of the deceased.

3. The said judgment of adjudication is void in that

it is based upon the verdict of a jury and no evidence

was introduced at the trial before the jury which showed

or tended to show that the alleged bankrupt was insolvent

or committed the act of bankruptcy as alleged in the in-

voluntary petition in bankruptcy.

WHEREFORE, the said HELYN V. HAWES, as

Special Administratrix of the estate of Edna G. Schwab,

prays that said judgment of adjudication of May 23, 1935,

be reversed, and for such other and further relief as may

be meet and proper.

Dated this 10th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

GRAINGER & HUNT
By Reuben G. Hunt

B. Wolfson

Attorneys for Petitioner

[Endorsed] : Filed R. S. Zimmerman, Clerk at 10 min

past 4 o'clock Jun 10 1935 P. M. by Theodore Hocke,

Deputy Clerk
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[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER
ALLOWING APPEAL

HELYN V. HAWES, as Special Administratrix of the

estate of the above named Edna G. Schwab, feehng her-

self aggrieved by the final judgment of the above entitled

Court in the above entitled proceeding made and rendered

therein on May 23, 1935, adjudging the said Edna G.

Schwab a bankrupt, does hereby petition for an appeal

from said judgment to the United States Circuit Court

of Appeals for the Ninth Circuit for the reasons and

upon the grounds set forth in the assignments of error

filed herein, and prays that an appeal may be allowed and

a citation issued directed to Aslaug Hansen, the petition-

ing creditor in the above entitled involuntary proceeding

in bankruptcy, commanding him to appear before said

United States Circuit Court of Appeals for the Ninth

Circuit to do and receive what may appertain to justice

to be done in the premises, and that a transcript of the

record, proceedings and evidence in the above entitled pro-

ceeding duly authenticated may be transmitted to the

United States Circuit Court of Appeals for the Ninth Cir-

cuit, or for such other, further or dififerent order or relief

as may be meet in the premises.

Dated this 10th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

GRAINGER & HUNT
By Reuben G. Hunt

B. Wolfson

Attorneys for petitioner
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ORDER ALLOWING APPEAL

The foregoing appeal is hereby allowed and

IT IS ORDERED that the citation upon said appeal

issue herein upon petitioner filing herein a bond for costs

on appeal in the sum of $250.00.

Dated at Los Angeles in said District this 17th day

of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE

[Endorsed] : Filed R. S. Zimmerman, Clerk at 20 min.

past 1 o'clock Jun 17 1935 P. M. By Theodore Hocke,

Deputy Clerk
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[Title of Court and Cause.]

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS:

That we, HELYN V. HAWES, as Special Adminis-

tratrix of the estate of Edna G. Schwab, as Principal, and

SAINT PAUL-MERCURY INDEMNITY COMPANY
OF SAINT PAUL, as Surety, are held and firmly bound

unto ASLAUG HANSEN, the petitioning creditor in the

above entitled involuntary proceeding in bankruptcy, in

the sum of $250.00 for the payment of which, well and

truly to be made, we bind ourselves, our successors and

assigns, jointly and severally, firmly by these presents.

WHEREAS, an order was made and entered in the

above entitled proceeding on the 17th day of June, 1935,

allowing an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from a certain judgment

of the above entitled Court in the above entitled proceed-

ing made and rendered on May 2Z, 1935, adjudging the

above named Edna G. Schwab a bankrupt, and in said or-

der allowing said appeal it was required that Appellant

give a bond on appeal in the sum of $250.00,

NOW, THEREFORE, the condition of the obligation

is such that if the said Llelyn V. Hawes, as Special Ad-

ministratrix of the estate of Edna G. Schwab, shall prose-

cute her appeal to effect and answer all damages and costs

if she fails to make said appeal good then this obhgation
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shall be void, otherwise the same shall be and remain in

full force and effect.

IN WITNESS WHEREOF, the signature of said Prin-

cipal is hereto affixed, and the corporate seal and name of

the said Surety is hereto affixed and attested by its duly

authorized officer this 17th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

[Seal] SAINT PAUL-MERCURY INDEMNITY
COMPANY OF SAINT PAUL, a corpora-

tion,

By Arthur D. Bond

Its Attorney-in-fact

Examined and recommended for approval as provided

in Rule 28.

GRAINGER & HUNT
By Reuben G. Hunt

APPROVED this 17th day of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE
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State of California )

) ss. :

County of Los Angeles )

On the 17th day of June 1935, before me, a Notary

Public, within and for the said County and State, per-

sonally appeared ARTHUR D. BOND, to me personally

known, who being duly sworn, upon oath did say that

he is the Agent and Attorney-in-Fact of and for the

SANT PAUL-MERCURY INDEMNITY COMPANY
OF ST. PAUL, Saint Paul, Minnesota, a coporation,

created, organized and existing under and by virtue of

the laws of the State of Delaware, that the corporate seal

affixed to the foregoing within instrument is the seal

of the said Company; that the seal was affixed and the

said instrument was executed by the authority of its

Board of Directors; and he did also acknowledge that he

executed the said instrument as the free act and deed

of said Company.

[Seal] Lucile A. Turner

Notary Public

My commission expires November 16th, 1938

[Endorsed] : Filed R. S. Zimmerman, Clerk at 27 min

past 10 o'clock Jun 17 1935 A. M. By Theodore Hocke,

Deputy Clerk
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[Title of Court and Cause.]

PRAECIPE

TO: THE CLERK OF THE ABOVE ENTITLED
COURT:

YOU ARE HEREBY REQUESTED to include in the

Transcript of the Record on appeal herein from the or-

der of the above entitled Court rendered and entered on

May 23, 1935, granting an adjudication herein, the fol-

lowing papers and documents:

L Order of the Court granting an adjudication ren-

dered May 23, 1935

;

2. Petition for Appeal and Order Allowing Appeal;

3. Assignments of Error;

4. Bond on Appeal;

5. Citation on Appeal;

6. Statement of Evidence approved by the Court;

7. Memorandum and decision of the District Judge on

May 11, 1935.

8. This Praecipe.

Dated this 12th day of July, 1935.

HELYN V. HAWES,
Special Administratrix of the estate of

Edna G. Schwab

BY BURNETT WOLFSON and

GRAINGER & HUNT
By Reuben G Hunt

Her Attorneys

[Endorsed] : Received copy of the within this 12th

day of July 1935 Wilcox & Judson Attorney for petition-

ing creditor. Filed R. S. Zimmerman, Clerk at 54 min

past 2 o'clock Jul 12 1935 P. M. By F. Betz, Deputy Clerk
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[Title of Court and Cause,]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing volume containing 20 pages, num-

bered from 1 to 20 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; notice of lodgement of statement of evi-

dence; approved statement of evidence; memorandum and

decision of Judge Cosgrave dated May 11, 1935; order of

the court granting an adjudication rendered May 23, 1935

;

assignments of error; petition for appeal and order allow-

ing appeal; bond on appeal and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.



22

IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of

the United States of America, in and for the Southern

District of CaHfornia, Central Division, this

day of , in the year of Our Lord One

Thousand Nine Hundred and Thirty-five and of our

Independence the One Hundred and Sixtieth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.


